
GOVERNMENT O F  THE DISTRICT O F  COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

A p p l i c a t i o n  No. 1 3 4 0 0 ,  o f  Yon Toy  Moy, p u r s u a n t  t o  S u b - s e c t i o n  
8 2 0 7 . 2  o f  t h e  Z o n i n g  R e g u l a t i o n s ,  f o r  a  s p e c i a l  e x c e p t i o n  u n d e r  
S u b - s e c t i o n  7 1 0 4 . 2  t o  c h a n g e  a  n o n - c o n f o r m i n g  u s e  f r o m  g r o c e r y  s t o r e ,  
g r o u n d  f l o o r ,  t o  a  g r o c e r y  s t o r e  a n d  d e l i c a t e s s e n ,  g r o u n d  f l o o r ,  i n  
a n  R-4 D i s t r i c t  a t  t h e  p r e m i s e s  5 3 8  - 3 r d  S t r e e t ,  N .E . ,  ( S q u a r e  7 5 4 ,  
L o t  9 8 ) .  

HEARING DATE: December  1 7 ,  1 9 8 0  
DECISION DATE: J a n u a r y  7, 1 9 8 1  

FINDINGS O F  FACT: 

1 .  The  s u b j e c t  s i t e  i s  l o c a t e d  o n  t h e  s o u t h w e s t  c o r n e r  o f  t h e  
i n t e r s e c t i o n  o f  3 r d  a n d  F  S t r e e t s ,  N.E. ,  a n d  i s  known as  p r e m i s e s  538 
3 r d  S t r e e t ,  N . E .  I t  i s  i n  a n  R-4 D i s t r i c t .  

2 .  The  s u b j e c t  s i t e  i s  r e c t a n g u l a r  i n  s h a p e .  The s i t e  m e a s u r e s  
6 8 . 7 1  f e e t  i n  l e n g t h  a n d  2 1 . 0  f e e t  i n  w i d t h .  I t  i s  i m p r o v e d  w i t h  a  
t h r e e  s t o r y  s t r u c t u r e  c o m p r i s i n g  t h e  s u b j e c t  g r o c e r y  s t o r e  o n  t h e  
g r o u n d  f l o o r  a n d  t h e  r e s i d e n c e s  o f  t h e  o w n e r s  o n  t h e  u p p e r  t w o  f l o o r s .  

3 .  The  s u b j e c t  g r o c e r y  s t o r e  i s  a  n o n - c o n f o r m i n g  u s e ,  e x i s t i n g  
u n d e r  a  C e r t i f i c a t e  o f  O c c u p a n c y  No. B - 9 4 4 3 3 ,  d a t e d  A u g u s t  5, 1 9 7 5 .  
The  a p p l i c a n t  now p r o p o s e s  t o  a d d  a  d e l i c a t e s s e n  s e r v i c e  t o  t h e  g r o c e r y  
s t o r e .  

4 .  T h e  s u b j e c t  p r o p e r t y  h a s  b e e n  owned b y  t h e  a p p l i c a n t  f o r  
a p p r o x i m a t e 1 . y  s i x t e e n  y e a r s .  T h e r e  h a s  b e e n  a g r o c e r y  s t o r e  o n  t h e  
p r e m i s e s  f o r  t h e s e  s i x t e e n  y e a r s ,  a t  t i m e s  o p e r a t e d  b y  t h e  a p p l i c a n t  
a n d  a t  o t h e r  t i m e s  b y  a  l e s s e e .  

5 .  The  a p p l i c a n t  t e s t i f i e d  t h a t  w i t h  t h e  e x p a n s i o n  o f  t h e  b u s i n e s s  
t h e  h o u r s  o f  o p e r a t i o n  a n d  t h e  s t a f f  w i l l  r e m a i n  t h e  same. T h e  h o u r s  
o f  o p e r a t i o n  a r e  f r o m  8 : 0 0  a.m. t o  7 : 0 0  p .m . ,  Monday t h r o u g h  S a t u r d a y  
a n d  9 : 0 0  a.m. t o  2 : 0 0  p.m.  p.m. o n  S u n d a y s .  No m o r e  t h a n  f o u r  p e r s o n s  
o p e r a t e  t h e  s t o r e .  T h e y  a r e  a l l  members o f  t h e  same f a m i l y .  

6 .  The  a p p l i c a n t  t e s t i f i e d  t h a t  t h e r e  w i l l  b e  no  c h a n g e s  t o  t h e  
e x t e r i o r  o f  t h e  s t o r e .  T h e r e  w i l l  b e  n o  f u r t h e r  s i g n s  i n d i c a t i n g  a  
c a r r y - o u t  s e r v i c e .  T h e r e  w i l l  b e  n o  s e a t i n g  f a c i l i t i e s  i n  t h e  s t o r e .  
A  new s t o v e  w i l l  b e  a d d e d  t o  t h e  o t h e r  i n t e r i o r  f i x t u r e s  f o r  t h e  
p u r p o s e  o f  s e l l i n q  h o t  o r  c o o k e d  d e l i c a t e s s e n  f o o d s .  
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7 .  A g r o c e r y  s t o r e  i s  a  u s e  f i r s t  p e r m i t t e d  i n  a  C-1 D i s t r i c t .  
A d e l i c a t e s s e n  o r  c a r r y - o u t  i s  a l s o  p e r m i t t e d  i n  a  C-1 D i s t r i c t .  

8. The i m m e d i a t e  a r e a  i s  p r i m a r i l y  r e s i d e n t i a l .  T h e r e  a r e  a  
f e w  g r o u n d  f l o o r  c a r r y - o u t  s t o r e s  i n  t h e  v i c i n i t y  a n d  one i n  t h e  
i m m e d i a t e  a r e a  o f  t h e  s u b j e c t  s i t e .  

9 .  R e s i d e n t i a l  p e r m i t  p a r k i n g  i s  i n  e f f e c t  o n  t h e  s t r e e t  i n  
f r o n t  o f  t h e  s u b j e c t  s t o r e .  T h e r e  a r e  bus  z o n e s  on b o t h  s i d e s  o f  t h e  
s u b j e c t  s i t e .  

1 0 .  T h e r e  i s  a  d u m p s t e r  o n  t h e  s i t e  w h i c h  i s  e m p t i e d o n  a  w e e k l y  
b a s i s .  The  a p p l i c a n t  h a s  e r e c t e d  a  f e n c e  o n  t h e  s i d e  o f  t h e  p r e m i s e s  
l e a d i n g  t o  t h e  a p a r t m e n t s  a b o v e  t h e  s t o r e  t o  d i s c o u r a g e  l o i t e r i n g .  

1 1 .  The  a p p l i c a n t  s u b m i t t e d  a  p e t i t i o n  i n  s u p p o r t  o f  t h e  a p p l i -  
c a n t  w i t h  a p p r o x i m a t e l y  1 4 0  s i g n a t u r e s  e v i d e n c i n g  t h a t  t h e r e  i s  a  n e e d  
f o r  s u c h  h o t  f o o d  s e r v i c e s  i n  t h e  n e i g h b o r h o o d  f o r  t h o s e  w i t h  n o  t r a n s -  
p o r t a t i o n  o r  who p r e f e r  t o  w a l k  a  s h o r t  d i s t a n c e  f o r  t h e  s e r v i c e s .  

1 2 .  A d v i s o r y  N e i g h b o r h o o d  C o m m i s s i o n  - 6A, t h e  C a p i t o l  H i l l  R e s t o -  
r a t i o n  S o c i e t y ,  t h e  S t a n t o n  P a r k  N e i g h b o r h o o d  A s s o c i a t i o n  a n d  p r i v a t e  
c i t i z e n s ,  a1 1  homeowners  i n  t h e  i m m e d i a t e  a rea ,  a t  t h e  p u b 1  i c  h e a r i n g  a n d  
b y  l e t t e r s  o f  r e c o r d  o p p o s e d  t h e  a p p l i c a t i o n .  T h e r e  was a l s o  s u b m i t t e d  
t o  t h e  r e c o r d  a  p e t i t i o n  o f  a p p r o x i m a t e l y  f i f t y  s i g n a t u r e s  i n  o p p o s i t i o n  
t o  t h e  a p p l i c a t i o n .  The  common g r o u n d s  o f  t h e  o p p o s i t i o n  w e r e  as f o l l o w s :  

The a d d i t i o n  o f  a  d e l i c a t e s s e n  t o  t h i s  m a r k e t  w o u l d  
i n t e n s i f y  i t s  c u r r e n t  n o n - c o n f o r m i n g  u s e .  

T h i s  p r o p e r t y  i s  l o c a t e d  i n  a  r e s i d e n t i  a1 n e i g h b o r h o o d .  

T h e r e  i s  c o n s i d e r a b l e  c o n c e r n  a b o u t  i n c r e a s e d  
l i t t e r  a n d  t r a s h .  

T h e r e  i s  n o t  s u f f i c i e n t  p a r k i n g  t o  accommoda te  
a  d e l i c a t e s s e n ' s  p a t r o n s .  

T h e r e  i s  much o p p o s i t i o n  f r o m  t h e  c o m m u n i t y  t o  t h e  
g r a n t i n g  o f  t h e  a p p l  i c a t i o n .  

The  e x p a n d e d  f a c i l i t y  i s  n o t  n e e d e d  i n  t h e  a r e a .  

T h e r e  was much t e s t i m o n y  a t  t h e  p u b l i c  h e a r i n g  t h a t  t h e  p r e s e n t  
b u s i n e s s  c o n s i s t s  t o  a  s i g n i f i c a n t  e x t e n t  o f  t h e  s a l e  o f  " s n a c k "  f o o d  
a n d  w i n e  a n d  b e e r .  T h i s  r e s u l t s  i n  a  s i g n i f i c a n t  l i t t e r  p r o b l e m  i n  t h e  
n e i g h b o r h o o d ,  as  many o f  t h e s e  i t e m s  a r e  consumed  s o o n  a f t e r  p u r c h a s e .  
The s t r e e t s ,  g u t t e r s ,  a n d  y a r d s  a r e  c o n t i n u o u s l y  c l u t t e r e d  b y  a  s t r e a m  
o f  c a n d y  a n d  i c e  c r e a m  w r a p p e r s ,  b e e r  b o t t l e s ,  s o d a  b o t t l e s ,  p l a s t i c  
f r u i t  d r i n k  c o n t a i n e r s ,  p a p e r  b a g s ,  p o t a t o  c h i p  b a g s ,  a n d  o t h e r  f o r m s  
o f  d e b r i s .  I t  was a l l e g e d  t h a t  t h e  a d d i t i o n  o f  a  c a r r y - o u t  f o o d  b u s i -  
n e s s  w i l l  a d d  t o  t h e  p r o b l e m ,  f o r  i n d i v i d u a l l y  w r a p p e d  c a r r y - o u t  f o o d  i s  
t h e  k i n d  o f  m e r c h a n d i s e  t h a t  w i l l  r e s u l t  i n  a d d e d  l i t t e r .  
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13. There was f u r t h e r  t e s t imony  t h a t  t h e  g r a n t i n g  o f  t h e  a p p l i -  
c a t i o n  w i l l  adve r se ly  a f f e c t  t h e  neighborhood because  i t  w i l l  promote 
t h e  immediate congrega t ion  o f  peop l e ,  most o f  whom a r e  n o t  r e s i d e n t s  
o f  t h e  immediate neighborhood,  i n  t h e  v i c i n i t y  o f  t h e  market .  These 
cong rega t i ons  have been q u i t e  b o i s t e r o u s  and no i sy  i n  t h e  p a s t ,  p a r t i -  
c u l a r l y  d u r i n g  t h e  summer months. The a d d i t i o n  o f  a  c a r ry -ou t  t o  t h e  
b u s i n e s s  w i l l  add t o  t h i s  problem. Persons  who purchase  ca r ry -ou t  
food w i l l  l i k e l y  congrega te  and l i n g e r  t o  an even g r e a t e r  e x t e n t  
around t h e  market  t h a n  t h e y  do now. I t  was a l l e g e d  t h a t  t h e  proposed 
change i n  t h e  b u s i n e s s  w i l l  a d v e r s e l y  a f f e c t  t h e  neighborhood where 
t h e  b u s i n e s s  i s  l o c a t e d .  I t  was f u r t h e r  argued t h a t  adequa te  food 
s e r v i c e  f a c i l i t i e s  e x i s t  i n  nearby commercial a r e a s  a t  t h e  p r e s e n t  t i m e .  
There was f u r t h e r  t e s t imony  t h a t  t h e  a p p l i c a n t  d i d  n o t  p r o p e r l y  p o l i c e  
t h e  a r e a  and t es t imony  t h a t  t h e  s i g n a t o r i e s  o f  t h e  a p p l i c a n t ' s  p e t i t i o n  
w e r e  b a s i c a l l y  seven teen  y e a r s  o l d  and younger who f r equen t ed  t h e  
s u b j e c t  s t o r e .  For  t h e  most p a r t ,  t h e  o p p o s i t i o n  d i d  n o t  oppose t h e  
a p p l i c a n t ' s  c o n t i n u i n g  t h e  s u b j e c t  b u s i n e s s  p rov ided  t h e r e  w e r e  b e t t e r  
c o n t r o l s  o v e r  l i t t e r  and l o i t e r i n g .  The o p p o s i t i o n  o b j e c t e d  t o  any 
f u r t h e r  expansion o f  t h e  s u b j e c t  b u s i n e s s .  

1 4 .  The a p p l i c a n t  i n  r e b u t t a l  s t a t e d  t h a t  he had p rov ided  t h e r e  
t r a s h  cans i n  f r o n t  o f  t h e  s t o r e  a l l  o f  which had been s t o l e n ,  t h a t  
some peop l e  i n  t h e  neighborhood w e r e  u s i n g  h i s  dumpster f o r  t h e i r  
p r i v a t e  garbage;  t h a t  a l l  t h e  l i t t e r  complained of  cou ld  n o t  be  
e x c l u s i v e l y  from h i s  s t o r e ,  b u t  a l s o  from t h e  o t h e r  s t o r e s ;  t h a t  t h e  
fami ly  does  c l e a n  t h e  premises  and t h a t  he  had e r e c t e d  t h e  f ence  t o  
p r e v e n t  l o i t e r i n g  on t h e  s i t e .  

15.  The Board is  r e q u i r e d  by s t a t u t e  t o  g i v e  g r e a t  we igh t  t o  t h e  
i s s u e s  and concerns  o f  t h e  ANC. I n  a d d r e s s i n g  t h e s e  i s s u e s  and concerns  
o f  t h e  ANC, a s  w e l l  a s  t h o s e  o f  t h e  community o r g a n i z a t i o n s  and p r i v a t e  
c i t i z e n s ,  t h e  Board f i n d s  t h a t  it concurs  w i t h  t h e  problems r a i s e d  by 
t h e  o p p o s i t i o n  a s  t o  l i t t e r i n g ,  l o i t e r i n g  and n o i s e  by t h e  p a t r o n s  of 
t h e  b u s i n e s s .  The Board f i n d s  it l i k e l y  t h a t  such nu i s ances  w i l l  
i n c r e a s e  i f  t h e  bus ine s s  i s  expanded. The Board a l s o  concurs  t h a t  t h e  
i n c r e a s e d  b u s i n e s s  w i l l  a d v e r s e l y  a f f e c t  t h e  neighborhood.  The Board 
i s  a l s o  aware t h a t  t h e  a p p l i c a n t  i s  o p e r a t i n g  under  a  v a l i d  C e r t i f i -  
c a t e  o f  Occupancy. The Board a d v i s e s  t h e  community t h a t  i f  t h e  problems 
lhey c i t e  con t i nue ,  they  shou ld  s eek  remedies a v a i l a b l e  t o  them th rough  

t h e  law enforcement agenc i e s  o f  t h e  D i s t r i c t  Government. 

CONCLUSIONS OF LAW AND OPINION: 

Based on t h e  r e c o r d ,  t h e  Board concludes  t h a t  t h e  a p p l i c a n t  i s  
s e e k i n g  a  change o f  one  non-conforming u se  t o  ano the r .  The Board, i n  
o r d e r  t o  g r a n t  t h i s  r e l i e f  th rough  t h e  s p e c i a l  excep t i on  p r o c e s s ,  must 
have ev idence  i n  t h e  r e c o r d  t h a t  t h e  a p p l i c a n t  has  complied w i t h  t h e  
requ i rements  o f  Sub-sec t ion  7104.2 and S e c t i o n  7109 and t h a t  t h e  relief 
can be  g r a n t e d  a s  i n  harmony w i t h  t h e  g e n e r a l  i n t e n t  and purpose  of  
t h e  Zoning Regu l a t i ons  and w i l l  n o t  t end  t o  a f f e c t  adve r se ly  t h e  use  
of  ne ighbor ing  p r o p e r t y .  
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The B o a r d  c o n c l u d e s  t h a t  t h e  a p p l i c a t i o n  c a n  b e  c o n s i d e r e d ,  b e c a u s e  
t h e  p r o p o s e d  u s e  i s  p e r m i t t e d  i n  t h e  m o s t  r e s t r i c t i v e  d i s t r i c t  i n  w h i c h  
t h e  e x i s t i n g  u s e  i s  p e r m i t t e d .  The B o a r d  c o n c l u d e s  t h a t  t h e  c h a n g e  
if a p p r o v e d ,  w i l l  r e s u l t  i n  t h e  i n t e n s i f i c a t i o n  o f  a  n o n - c o n f o r m i n g  u s e ,  
due t o  t h e  i n c r e a s e  i n  p a t r o n a g e ,  t r a f f i c ,  n o i s e  and  l i t t e r  w h i c h  w i l l  
r e s u l t .  The B o a r d  c o n c l u d e s  t h a t  i t  i s  o b v i o u s  f r o m  t h e  r e c o r d  c o m p i l e d  
b y  t h e  ANC, c o m m u n i t y  o r g a n i z a t i o n s  and  t h e  p r i v a t e  c i t i z e n s ,  t h a t  t h e  
p r e s e n t  u s e  i s  a d v e r s e l y  a f f e c t i n g  t h e  n e i g h b o r h o o d  and t h a t  any  e n l a r g e -  
m e n t  o f  t h e  p r e s e n t  u s e  w i l l  e x a c e r b a t e  p r o b l e m s  i n  t h e  n e i g h b o r h o o d  
e v e n  more .  The B o a r d  c o n c l u d e s  t h a t  t h e  a p p l i c a n t  has  n o t  m e t  t h e  t e s t  
s e t  f o r t h  i n  S u b - p a r a g r a p h  7109.1112 i n  t h a t  t h e  p r o p o s e d  n o n - c o n f o r m i n g  
u s e  w o u l d  a d v e r s e l y  a f f e c t  t h e  p r e s e n t  c h a r a c t e r  o f  t h e  n e i g h b o r h o o d .  

The B o a r d  c o n c l u d e s  t h a t  i t  has  a c c o r d e d  t o  t h e  A d v i s o r y  N e i g h b o r -  
h o o d  C o m m i s s i o n  t h e  " g r e a t  w e i g h t "  t o  w h i c h  i t  i s  e n t i t l e d .  The B o a r d  
f u r t h e r  c o n c l u d e s  t h a t  t h e  r e l i e f  c a n n o t  be  g r a n t e d  as i n  ha rmony  w i t h  
t h e  g e n e r a l  i n t e n t  a n d  p u r p o s e  o f  t h e  Z o n i n g  R e g u l a t i o n s .  A c c o r d i n g l y ,  
i t  i s  O R D E R E D  t h a t  t h e  A p p l i c a t i o n  i s  D E N I E D .  

VOTE: 4 - 0  ( D o u g l a s  J .  P a t t o n ,  W i l l i a m  F. M c I n t o s h ,  C h a r l e s  R .  N o r r i s  
a n d  C o n n i e  F o r t u n e  t o  DENY). 

BY O R D E R  OF THE D . C .  BOARD OF ZONING ADJUSTMENT 

ATTESTED BY: 
STEVEN E .  SHER 
E x e c u t i v e  D i  r e c t o r  

UNDER SUB-SECTION 8204 .3  OF THE ZONING REGULATIONS " N O  DECISION O R  
O R D E R  OF THE BOARD SHALL TAKE EFFECT UNTIL TEN DAYS AFTER H A V I N G  
BECOME FINAL PURSUANT TO THE SUPPLEMENTAL RULES OF PRACTICE A N D  
PROCEDURE BEFORE THE BOARD OF Z O N I N G  ADJUSTMENT." 


